SEXUAL TORTURE AS A CRIME UNDER INTERNATIONAL CRIMINAL AND HUMANITARIAN LAW
Patricia Viseur Sellers* Thank you. Good morning. General Comment 2 certainly advances our understanding of the protection afforded individuals and groups from torture as well as cruel, inhumane, degrading treatment and punishmentwhether such torture is State driven or otherwise attributable to the State via private actors.
1 Women and girls, as human beings, benefit from the clarifying and progressive aspect of General Comment No. 2. Sexual violence inflicted upon women and girls-and to a lesser extent males-has driven the recent development of torture law and its subsequent interpretation. The Committee Against Torture's concluding remark in paragraph 27 of General Comment No. 2 exhorts that the previous comments are "without prejudice to any higher protection contained in any international instrument or national law." 2 General Comment No. 2 explicitly encourages the penalization of torture under national law.
3 I, however, will direct my remarks to torture as a crime under international criminal law and under humanitarian law, otherwise known as the law of armed conflict. It is important to recognize that other bodies of international law, parallel to human rights law, continuously develop and inter- 2 Id. ¶ 27 ("The Committee reiterates that this general comment has to be considered without prejudice to any higher degree of protection contained in any international instrument or national law, as long as they contain, as a minimum, the standards of the Convention."). 3 Id. [Vol. 11:339 pret the crimes of torture and cruel and inhumane treatment. 4 An examination of pertinent facts and relevant legal developments of torture under humanitarian law or international criminal law reveals an impermissible practice-sexual torture. The jus cogens value attributable to torture 5 is the minimum of protections that we must ensure for ourselves and anyone subjected to sexual torture.
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I will relate some of the factual bases of criminal convictions for torture. They are retold, not for their gory content, but to plainly illustrate and to underscore why sexual torture, as a practice, must be eliminated, irrespective of any "qualifying circumstances " related to when, where, how, or why the torture was inflicted.
In justifies its enumeration within the Yugoslav and Rwandan Statutes; albeit, torture as a crime against humanity is recognition based upon customary international law.
Still, torture is conducive to individual penal sanctions under humanitarian law, or as a crime against humanity, was rift of the specific criminal elements when the ad hoc tribunals were created. 14 Now that seems strange, in particular to people who practice criminal law. How does a crime exist without knowledge or notice of its criminal elements? Thank goodness, in 1984 when the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment ("Convention" or "CAT convention") 15 was drafted, Article 1 of the Convention informed humanitarian law and international criminal law, as well as human rights law, of torture's customary definition. As a result, the first judgments delivered by the Yugoslav Tribunal and Rwandan Tribunal that addressed torture referred to the customary definition contained in the Convention to enunciate the elements of torture as a war crime and as a crime against humanity. 1. For purposes of this Convention, any act by which severe pain and suffering, whether physical or mental, as intentionally inflicted on a person for such purposes as obtaining from him or a third person information or a confession, punishing him for an act he or a third person has committed or is suspected of having committed, or intimidating or coercing him or a third person, or for any reason based on discrimination of any kind, when such pain or suffering is inflicted by or at the instigation of or with the consent or acquiescence of a public official or other person acting in an official capacity.
2. This article is without prejudice to any international instrument . . . . Which does or may contain provisions of wider application.
Id.
Regional human rights instruments, notably 18 Serbian women and men were separated from each other and kept in different sections of the detention camp. 19 The judgment found that the camp's deputy commander raped two Serbian female prisoners in order to intimidate the other female detainees 20 and to discourage dissent among the prisoners, in particular the women. 21 The Trial Chamber held that those incidents of rape amounted to torture as a war crime under Article 3 of the Yugoslav Statute. 22 Even though the Trial Chamber resorted to the CAT Convention's customary definition to derive the elements of torture as a war crime, 23 the Chamber's interpretation of the elements varied slightly from the Convention's. The Chamber held that torture could be committed by State actors and non-State actors. 24 This legal holding took into account the breakup of the former Yugoslavia, which resulted in Parties to an armed conflict acting on behalf of political entities, rather than bona fide States that were fully recognized by the international community. Nonetheless, the Č elebići Trial Chamber held the individual perpetrators responsible as de facto State actors. 25 Turning our attention to the facts of the Č elebići case is crucial. Professor Rhonda Copelon reminds us, that generally, we precipitate over the meaning and the experience of rape as torture. Although it is agreed that rape should be recognized as torture, we 
The person is forced to witness and participate in her own torture-the forceful penetration. The victim is also forced to engage in unwanted touching, fondling, and kissing. Usually the victim is forced to be nude during the rape and to listen to the perpetrator insult her, her race, or her ethnic group. The rape is often committed in public, even if only one other person is present, maybe another guard at the side of the perpetrator who waits for his turn. Such facts certainly amount to the infliction of severe pain and severe mental suffering even before a victim-survivor is stricken with Post Traumatic Stress Disorder. 27 Rape as torture is an act of sexual penetration that is separate and differentiated from, and unrelated and adverse to the sexual relations one experiences in their everyday life. 26 Force must be interpreted broadly. It is not limited to notions of physical coercion as noted in the International Criminal Court's definition of the War crime of rape:
1)The perpetrator invaded the body of a person by conduct resulting in penetration, however slight, of any part of the body of the victim or of the perpetrator with a sexual organ, or of the anal or genital opening of the victim with any object or any other part of the body.
2) The invasion was committed by force, or threat of force or coercion, such as that caused by fear of violence, duress, detention, psychological oppression, or abuse of power, against such a person or another person, or by taking advantage of a coercive environment, or the invasion was committed against a person incapable of giving genuine consent. Elements of Crimes, supra note 14, art. 8(2) (b) (xxii)-1. 27 A person with Post Traumatic Stress Disorder (PTSD) "has been exposed to a traumatic event in which both of the following were present: (1) the person experienced, witnessed, or was confronted with an event or events that involved actual or threatened death or serious injury, or a threat to the physical integrity of self or others; (2) the person's response involved intense fear, helplessness, or horror." AM. PSYCHIATRIC ASSN., DIAGNOSTIC AND STATISTICAL MANUAL OF MENTAL DISORDERS DSM-IV § 309.81 (4th ed. 1994).
In the Č elebići case, two women were raped under circumstances similar to those just described. 28 Sexual violations were also inflicted upon the male prisoners. 29 Certain male prisoners were forced to commit fellatio upon each other. The Trial Chamber factually found that a father-son pair was forced to suffer such a sexual assault. The act not only increased the fear and the terror among the other male inmates, but also sharpened the father and son's sense of humiliation. 30 Investigations at the Yugoslav Tribunal reveal that males are often sexually tortured 31 in related pairs: captain/private, father/son, brother/brother. 32 Male sexual assault is frequently done publicly, in front of the other male prisoners. It purposefully sends a terrorizing message to them. In addition, in the Č elebići camp males were sexually tortured by having live wires wrapped around their penis. 33 The Trial Chamber found that these acts amounted to cruel treatment and inhumane treatment. 34 Again, humanitarian law did not provide specific elements of these offenses. 35 In this instance, the Trial Chamber did not revert to the CAT Convention, but developed elements from past international jurisprudence, in particular from the subsequent trials of Nuremberg. 36 Accordingly, the Trial Chamber's jurisprudence on sexualized torture under humanitarian law also scrutinized factual findings, as well as humanitarian law policy when determining the elements of torture and cruel and inhumane treatment and when forging their subsequent interpretation.
Another case that examined sexual torture, at the Yugoslav Tribunal was the Prosecutor v. Furundzija. 37 It is a very short case that resulted in the Trial Chamber convicting a paramilitary com-mander of torture and rape. 38 The pertinent facts are as follows: A Bosnian Muslim woman, Witness A, was arrested and taken to the barracks of a Bosnian-Croat paramilitary group, the Jokers. At the barracks she was "asked" to take off her clothes. 39 She stood in a state of forced nudity while she awaited someone called the "Boss" to arrive and to interrogate her. 40 When Furundzija, the "Boss," appeared, he questioned her on the whereabouts of her son and a hidden military radio. During the interrogation, another member of the Jokers paramilitary group, Bralo, drew out a knife and slowly scraped the blade up and down her body. Bralo threatened to cut out Witness A's vagina if she didn't answer Furundzija's questions correctly. 41 After the initial interrogation, Furndizija left the barracks and went to another building on the paramilitary compound. Meanwhile, Bralo continued to sexually torture Witness A, raping her orally, anally, and vaginally in conditions similar to those I described earlier. Imagine her physical and mental pain.
42 Moreover, Witness A endured the torture in front of about thirty other paramilitary soldiers who were fully armed. 43 The commander returned with a Bosnian-Croat soldier, Witness D, who the paramilitary group had detained earlier in order to extract information from him. 44 Prior to his detention by the Jokers, Witness D had been held in a Bosnian Muslim Army prison. Furundzija wanted to know whether Witness D had revealed any facts to the Bosnian Muslim Army about the Bosnian-Croat military command or its future military operations. 45 In order to coerce Witness D's confession, he was taken to the barracks where he was forced to watch the anal, vaginal, and oral rape inflicted on a naked woman, 46 Witness A. The Trial Chamber held that Witness A was tortured. It also 38 Id. 39 Id. ¶ 40. 40 Id. ¶ 80. 41 Id. ¶ 82. 42 Id. ¶ 83. 43 Id. ¶ 76. 44 Id. ¶ 84. 45 Id. ¶ 75. 46 Id. ¶ 87. See also Prosecutor v. Miroslav Bralo, Case No. IT-95-17-S, Sentencing Judgment, Dec. 7, 2005. Bralo was indicted, but only arrested several years after Furundzija was tried. Bralo pleaded guilty to the rape and torture of Witness A and currently serving a twenty year prison term. The Bralo Trial Chamber characterized the relevant facts of torture as, "Bralo threatened Witness A's life while she was being interrogated, he raped her in front of an unknown number of other people over an extended period of time, and he bit her and ejaculated repeatedly over her body held that Witness D, even though he was a Bosnian-Croat soldier like the perpetrators, had been tortured because he was forced to watch someone else be tortured in an attempt to make him confess. 47 The Furundzija Trial Chamber, like the Č elebići case, looked to the CAT Convention definition to pronounce the elements of the prohibition of torture under humanitarian law. The judgment reiterated that Furundzija, acting under color of HerzegBosna, an independent political entity inside the Republic of Bosnia and Herzegovina, 48 was a de facto State actor and could be guilty of torture. Again, the Trial Chamber did not require facts to establish the actions nor lack of due diligence on the part of a "legitimate" State as a pre-condition to convict the paramilitary commander.
49
The next Yugoslav judgment that advanced torture jurisprudence was the Prosecutor v. Kunarac. 50 It is commonly referred to as the Foca judgment, in reference to the town where the crimes occurred. The case follows eight to twenty Bosnian Muslim women and girls through a series of Bosnian Serb detention centers and private homes. In these locations, the females suffered countless rapes by Kunarac's military unit and other Bosnian Serb troops who rotated back and forth to the frontlines of battle. 51 Several of the women and girls were eventually enslaved. 52 Later, some were sold for a television set or the sum of 500 Deutsch marks.
53
The facts of the Kunarac case are unbearable. In one incident, Kunarac's deputy urged a young woman to "please" his commander, Kunarac. While Kunarac's soldiers are in the living room of a house, raping another female detainee, the young woman is told to go into the commander's bedroom and to initiate sexual intercourse with him. She is, in essence, ordered to start her own torture process. The young woman was aware that Kunarac's soldiers in the living room were fully armed. The deputy had threatened to kill her if she did not ensure that Kunarac was during his prolonged assault of her. These actions demonstrate a desire to debase and terrify a vulnerable woman, who was at the complete mercy of her captors." Id. ¶ 34. 47 Furundzija, Case No. IT-95-17/1-A, Judgment, Disposition ¶ 267(ii). 48 Id. ¶51. 49 The Furundzija Trial Chamber interpreted the official capacity element as: "at least one of the persons involved in the torture process must be a public official or must at any rate act in a non-private capacity, e.g. "pleased." 54 In addition to the incessant rapes in the Kunarac case, there was forced nudity. Women and girls are forced to dance on tabletops while naked and generally made to remain unclothed, as long as the soldiers so desired.
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For the countless rapes, the Kunarac Trial Chamber found the three accused guilty, 56 inter alia, of torture as a war crime. Likewise, they were guilty of the crimes of rape, enslavement, and inhumane acts as crimes against humanity under the Yugoslav Statute. The Kunarac Trial Chamber, moreover, after a lengthy comparison of torture's characterization as a human rights violation and its status as an international crime, revised the elements of torture handed down in the previous Yugoslav judgments. 57 The Kunarac Trial Chamber duly regarded the definition in the CAT Convention, but rejected the utilization of those requirements not in conformity to humanitarian law norms. The Kunarac Trial Chamber viewed torture, including sexual torture, as not requiring any element of official capacity. 58 It held that humanitarian law eschewed an element of State or official capacity or acquiescence or consent of official capacity. 59 It opined that other crimes under humanitarian law did not confine perpetrators to be State actors.
The jurisprudence of the ad hoc Tribunals fostered a more germane interpretation of torture under humanitarian law and international criminal law that readily encompassed rape yet removed requirements of official capacity or consent. Emphasis is to be 54 Id. ¶ 219. 55 Id. ¶ ¶ 766-774. 56 Id. ¶ ¶ 593-822. 57 The Kunarac Trial Chamber opined that:
[The Chamber] must consider each element of the definition "from the specific viewpoint of international criminal law relating to armed conflicts." In practice, this means that the Trial Chamber must identify those elements of the definition of torture under human rights law which are extraneous to international criminal law as well as those which are present in the latter body of law but possibly absent from human rights regime. . 58 Id. ¶ 496. 59 The Kunarac Chamber held that torture as characterized by international customary law of international humanitarian law consisted of: (1) The infliction by act or omission, of severe pain or suffering, whether physical or mental; (2) The act or omission must be intentional; (3) The act or omission must aim at obtaining information or a confession, or at punishing, intimidating, or coercing the victim or a third person, or at discriminating, on any ground against the victim or a third person. See id. ¶ 497.
placed on the torture act alleged to have been committed, 60 not the official or unofficial status of the torturer. To obtain a conviction for torture, the status of the perpetrator became irrelevant 61 as long as other elements and the jurisdictional prerequisites were established. The humanitarian and criminal law interpretation, hence, moved beyond the Convention's customary definition.
I would endeavor to add that the factual bases also assisted in the development of torture law. The fact findings of sexual torture found in the Kunarac case together with the Chamber's acknowledgment of the sexual torture jurisprudence of the Č elebići and Furundzija cases, might have prompted, in part, the Kunarac Chamber's revisitation of the relevance of the element of official capacity for torture.
In another Yugoslav case, Prosecutor v. Tadic, 62 two Bosnian Muslim male prisoners were forced to lick the buttocks of another male prisoner, suck his penis, and then were told to bite off his testicles. 63 In the indictment, the Prosecutor alleged torture and cruel treatment jointly, not alternatively, under Article 2 and 3 of the Yugoslav Tribunal Statute. The Trial Chamber held that those acts of sexual violence could amount to torture, under Article 3; however, the Defendant was owed the benefit of the lesser conviction 64 whenever the Prosecutor failed to distinguish the two crimes in the charging instrument. Therefore, the Tadic Trial Chamber entered a conviction for the war crime of cruel treatment. 65 I am confident that if torture were to have been properly charged in Tadic, the factual findings would have sufficed as the basis of the conviction. 66 Nevertheless, the acts of male sexual violence enriched the interpretation of cruel treatment and inhumane treatment as war crimes. 67 The International Criminal Court ("ICC"), as of yet, has not adjudicated evidence of torture as either a crime against humanity or as a war crime. The governing instrument of the ICC, the Rome Statute, 68 as supplemented by the Elements of the Crimes 69 modifies the requirements of torture. The Elements of the Crimes removes several CAT Convention prerequisites, codifies some of the ad hoc Tribunals' jurisprudence, and incorporates further changes.
The Rome Statute's elements of torture focus on an act where there is a knowing infliction of severe pain or suffering, whether physical or mental. The Rome Statute's potential interpretation, accordingly deletes any elements of official capacity and underlying purposes for the commission of the torture act. Paralleling the ad hoc Tribunal jurisprudence, it removes the relevance of official capacity, acquiescence, or consent. Thus, torture can be committed by a State or a non-State actor. The Rome Statute includes another element, namely, that the victim of torture must be in the custody or under the control of the perpetrator. 70 The definition of torture set forth in the CAT Convention has been addressed by international judicial institutions. How will the ICC elements of torture affect future adjudications of sexual violence under humanitarian law or international criminal law? Concerted attention must be given to the ICC's development of torture jurisprudence.
I emphasize that the facts of sexual torture described today, offers a lens and perspective from which to perceive and better understand facts that have surfaced from the detention facilities in Guantánamo and Abu Ghraib. 71 In this week's New Yorker magazine, appears an article about the female soldier who snapped many of the pictures of Abu Ghraib prisoners when they were subjected to sexual torture. The article recounts that the soldier was incredulously unaware that she was photographing acts of torture actionable under humanitarian law. She justified these acts by simply observing that, "well, they were forced naked, but no one touched them." In essence, no physical harm was done to them. 72 Specialist Sabrina Harman stated, "Until Redcross came we had prisoners the MI put in womens panties trying to get them to talk. Pretty funny but they say it was 'cruel.' I don't think so. No physical harm was done." Philip Gourevitch & Errol Morris, Exposure: The Woman Behind the Camera at Abu Ghraib, THE NEW YORKER, Mar. 24, Soldiers must understand factually, what is torture. What does it mean to be held for hours in a position of forced nudity, among guards who are armed, while your genitals are exposed and female underwear is tied on your head? Such acts resurface homophobic taunting, patriarchal sexism, and dire fear. At their lowest denominator, they are degrading punishment. More appropriately, the mental suffering suffices to establish the crime of torture.
Today, as we proceed through the conference, we will concentrate on torture in its manifestation as a human rights violation. I, however, would underscore torture's other legal life under international criminal law and humanitarian law.
Thank you.
